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Progress of taking forward SOP for Construction Industry

= 2015 H#ET T/

AN s

AN GTas

- JE R SR

Public consultation (2015) — Largely supported

= 20164

RN T R

/N - HETE

KORIRE PRI ILIENESR

SOPL Task Force (2016) — Formulated SOP Legislative Framework

= 20174

NEEE

I

HABIFE ZtE GRL
Drafting Instructions (2017) —

R eSS SR )

Issued to DoJ (draft bill being finalised)
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Progress of taking forward SOP for Construction Industry
- SR LB IREGY NE

Proposed |mplementat|on In new public works contracts

B 202044 H BT TAE/N
Formed a dedicated Working Group (April 2020)

B 20204E9 7 ZE 12 F AR » s s s

Conducted prior consultation with stakeholders (Sep — Dec 2020)

B 20214E3F FAF MR - SR B S SR L R B E R
Circulation of draft TC for comment (Mar — Apr 2021)

Bl 20214E4 F 76 FHAR - S &
Briefing sessions for stakeholders (Apr —Jun 2021)
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Progress of taking forward SOP for Construction Industry

Parallel actions:

LRI ZE ESEEE A R [ VLA SR S R 2
Draft Finalise the Dr — Tabling of SOP Bill to
SOP Bill LegCo at suitable time

AR St S I
Implementation experience
help refine the Draft SOP Bill

(R e \ . i
Revise %ﬂ%&ﬁ@@m _ B 7|<7j 2021412 H (B 7E) 8 DLz
conditions of Prepare Technical Circular 53 T T2 &4 E |
contract Target implementation in all new public

works contracts tendered in or after

December 2021 (tentative)
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SOP Framework
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5] 1L K PRIERY H #Y Purpose of SOP

BEE T REPI DL R & I THYER B0
Improve payment practices and cash flow
of contract parties

ST R TR
Adjudication of payment dispute

v PREEFEFF Rapid -
v HraR BAYH JTANAE A T ZE Interim binding




i 2 AT ER RS AEZE SOP Framework
G R H R I A 0 B2 dR4TE s E T K

Party autonomy, subject to 4 mandatory requwements |
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SLOW
DOWN
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St 2 &8 Scope of Application
O SOPL: FrERRE TI2ak -

All main ‘construction contracts’ entered into by the Government

O SOPL: FiefaE/AE K/EAFEE R ARIEE TEGE

All main ‘construction contracts’ entered into by the specified
statutory / public bodies and corporations

O SOPL: FAEFAIRVEE TIESY
All main ‘construction contracts’ entered into by private sector

For new specified structures / works OR for repair, maintenance, A&A works, with
original contract value:

> S00EETTL ER S TAE 54
exceeding $5 million (for carrying out construction work)
> S0EATTELE - BRI G4VEWIR) » sxmsddis it e 54y

exceeding $0.5 million (for supplying related goods and services)

10



R E B Scope of Application

O SOPL: &R MR T4 &4

Construction subcontracts at all tiers under the above
main construction contracts

v

O SOPL: ®=E=m\44% Written contracts Vi

O SOPL: ®m&EgE4&%y Oral contracts

O SOPL: wZEHEERNE SRR - AR ESY
Professional services, supply of materials and plant

11
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S 2N FERIEMEZE SOP Framework

(1) /°/# Payment:

0 SOPL: E

ARTARERD | REER

Claiming party s entitlement to serve payment claim

O SOPL: 448757 5 st e " AR BYHIEL -

E

Parties free to agree when progress payments can be

AR KR R R B AR SR ERE T B 074

claimed and the basis of valuation

If absence

O progress payments can be claimed monthly on the last day of each month
0 amount calculated based on value of works / goods / services

of express provisions,

v

v
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2 e o [ K PR IER
(1) /°/# Payment:

O SOPL: 7 A EESLEENRENCRER TR KER
30K) K2 ' ARKIElfE

l
MY

2 SOP Framework

v

Payment response made by the paying party shall be
served within the time specified in contract (no later
than 30 days of the service of payment claim)

If absence of express provisions on the time to serve payment response
O 30 days of the service of payment claim

13
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2 e o [ K RIER
(1) /°/# Payment:

O SOPL: &7 /4AIRIREARTEZE K (TR

HEB AR F @ﬁﬁﬁﬁ%ﬁmﬁgﬂ:ﬁﬁj HAERFARE
(MR R SRR TR

l
MY

2 SOP Framework

l"’

v

Paying party’s failure to serve payment response Is
regarded as disputing in full the claimed amount, but
will not be able to raise set off in related adjudication

14
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e SR [ K RAES
(1) 75/ Payment:

O SOPL: i 5/AR A4 RINCRER T AKEE .
IREZEBROOR) K
Paying party to make payment within the time

specified in contract (no later than 60 days of the
service of payment claim)

l
MY

2 SOP Framework

l"’

If absence of express provisions on the time to make payment
O 60 days of the service of payment claim

15



S 2 N X PRIEMEZE SOP Framework

(2) 221 TIEACE - I FEE
Prohibit ‘Conditional Payment Provisions’:

O SOPL: TJuliek ~ A=K BRI ERR AR
Such provisions are rendered ineffective and
unenforceable

e “pay-if-paid”
e “pay-when-paid”
e otherwise provisions which makes liability or due date for

payment conditional / contingent on the operation of any other
contract or agreement (e.g. “pay-when-certified”)

i




S 2 N X PRIEMEZE SOP Framework

(2) 221 TIEACE - I FEE
Prohibit ‘Conditional Payment Provisions’:

O "SRl ~ R0 AYFREEESY > BRI e E BRI GEEY
No exception to nominated sub-contract (NSC) o

i

Day

O "SRk ~ &5 BURRGEESRL - BIEA AV IR RS BN &40 L
Had—TThE

No exception to insolvency higher up the chain v

17
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s B AT SRS AEZE SOP Framework
(3) EfF1= 1 50 )i 2 [ [FHE/ZEHIIEF]

Right to suspend / reduce rate of progress:

O SOPL: R —I7 AR RHE TEURE TIFER

V4]
Unpaid party has right to suspend / reduce rate of
progress If admitted / adjudicated amount is not received

O SOPL: PRI AISE ERYSE TAERTR » AT — v TR
HIHE LB S TIEERERIRER] x)
Unpaid party may exercise the right if the amount is not
received within 5 working days after service of
notification to both the paying party and the site owner

18



s yfE e (LB SOP Framework
(3) EfF1= 1 50 )i 2 [ [FHE/ZEHIIEF]

Right to suspend / reduce rate of progress:

O SOPL: RIERE— 77 vl SRS T RS T IE S R THE -
EFHEIINTHMERESESY » IERENSHENE RN ;
TR LR A 2 ELY /)
Party exercising the right is entitled to compensation for
time and costs and i1s not in breach of contract

?ﬁ!?.‘

O SOPL: /FRu I8 E R & TE TIERAE L

V4]
Party exercising the right should resume progress
within 7 working days after receiving the amount in full

19



AP ER R EHEZE SOP Framework
(4) 7 Adjudication:

O SOPL: AR FR LB R 28 R AR FE =5,

Parties’ right to refer payment dispute to adjudication
within 28 days after the dispute arise

v" Dispute on payment under contract only
D B TERER, AE#

Payment claim is wholly disputed

2) AR R HHRETHRER DT BRI RCER

Admitted Amount less than the Claimed Amount

3) EFH VKR fE A ER B TR

Set-off or withholding is raised against the Claimed Amount

i

20



e S N KRR EZE SOP Framework

(4) 2%t Adjudication:
v" Dispute on payment under contract only
4) A SZTERF RS HAE T B

Admitted Amount is not paid within time
5) fIR—d A ERERIIN xR | 3K [EIE

No payment response Is served within time

i

x  REERLE R THAH B R A S
‘Claim for EOT only’ falls outside the ambit of adjudication under
SOPL




s =N T OREFEZE SOP Framework
(4) 7 Adjudication:

O SOPL.: Selection of ANB through... /)

v IEEAE R SR A ERS B
specifying in contract or
VAL RYHARIEA T T Atk SRR A E B
R TR - BRUTERE ) VERfEE R B EEE

post-contract agreement (via mutual agreement of the parties or the
‘claimant-propose respondent-select’ procedure)

i

|

O SOPL: HERERIIESR SR ERAE
DEVB to establish and maintain a Register of ANBs

v

22
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S 2 N X PRIEMEZE SOP Framework

(4) ### Adjudication:
O SOPL: S48 LB ARSI T{ER NS A R BB S

0 SOPL:

0 SOPL:

Parties’ agreed ANB to nominate and appoint adjudicator
within 5 working days 3/

R GANRZEFRRRUE T RN R EFILE

Claimant to serve adjudication submission within 1.
working day from the date of appointment of adjudicator

AR E H AR 208 TAE RN s v

Respondent to serve adjudication response within 20
working days from the date of receipt of the claimant’s
adjudication submission x/)

23
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S SRR HEZE SOP Framework
(4) ##¢ Adjudication:

O SOPL: &3 BN EZERSSE TIERA B &
B 7 [ RHVAE R PR EAAIE B0 DU AT EEHR

Adjudicator to decide the dispute and deliver the
adjudication decision within 55 working days from the
date of appointment or any longer period as agreed by
the parties

O SOPL: S/l  BIFEITE R BT -
B R B AREH A
Parties are bound by adjudication decision unless

otherwise agreed by the parties in writing, decided In
arbitration award or by the Court

24
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s B AT SRS AEZE SOP Framework
(4) 7 Adjudication:

O SOPL: & 753t ERIEwEH S & AN - FRETEE
BRI By EL B

v
Parties jointly and severally liable to pay adjudicator’s
fees and expenses In the proportion as decided by the
adjudicator
O SOPL: #7588 BREETERNAE o

Parties not liable to pay any costs or expenses incurred
by the other party

25



S SRR FEZE SOP Framework
(4) 7 Adjudication:

O SOPL: #J5u[EVERE R @ FUEREAIRH T s G T ERER

Parties may apply to the Court for enforcement of the
adjudication decision

O SOPL : 875 u][EVARE HH B R FHEA

Parties may apply to the Court for setting aside the
adjudication decision

i

26
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Implementation in new Public Works Contracts
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Implementation in new Public Works Contracts

ZF 2 i i i 22 DEVB Technical Circular

.‘

MBI AEZEHIE

Based on legislative framework of the SOPL

- AEARIEKE
SOP Provisions (forms

\

feth T

A 4

A SRR RRX

part of conditions of contract)
&
F R F SR

Key features (to support the implementation)

28
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Implementation in new Public Works Contracts

ZF 2 i i i 22 DEVB Technical Circular

O Jx=EEE Application
T #4247 Contracts for Construction Works
vV EHTEIREESY

All new public works contracts

« EATRREGY M ERRESLY

Capital works contracts & Maintenance term contracts

v A LA THETRESN MR TESHGEY

All construction subcontracts under above main contracts




ELHBTIESS NE

Implementatlon In new Public Works Contracts

ZF 2 i i i 22 DEVB Technical Circular
O ;xz=#E Application
FEFELL IS4

But not covering the following contracts and subcontracts

x Wkt~ Ei BRI E 5 1Y
Contracts solely for supply of goods / plants

xR AR B AR D =&

Contracts solely for consultancy services or other services




£

TR T4 T B

Implementation in new Public Works Contracts

22 I i 22 DEVB Technical Circular
EATEESL N ey

Capital Works and Term Contracts

AN
Conditions of Contract
(Annex B to the TC(W))

S R ORPE (R ER
SOP Provisions for main contracts

(Annex C to the TC(W))

AR Rk
Revised Dispute Resolution Clause
(Annex E to the TC(W))

TRESHAGE

Construction Subcontracts

T HIEEIRRER

Mandatory Subcontract Conditions
(Annex D to the TC(W))

SRR (R R
SOP Provisions for Subcontracts
(Annex D to the TC(W))

31
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F 5 Key Features for the Implementation

1) 7578 TS HIEATE |
Apply to construction subcontracts (all tiers)

O SRF[ERE TR THASEI AN R IRERK
“SOP Provisions” as mandatory conditions of subcontracts

> aEIE oy A E R _ _
Make use of existing SMP and subcontracting mechanisms

v SRR R A ARSI & K _
Main Contractor to provide documentary proof of compliance

v DT TR HIEE DUk B AliEln TR IS4
Identify in SMP all subcontracting & declare no hidden subcontract

v T F ] _
Employer’s check for compliance

. N

€

33



FE 3 Key Features for the Implementation

(2) A7 /= On-site Promotion

O RNEEUERETHER
Posting of “Site Notice” (Annex H to the TC(W))
at prominent place of the Site
> ik fEE TAE 7 HIEE
prevent ‘hidden’ subcontract
> (B HIRE R 3 RISE £ Bl HA TR RHE Lok ie TIFEREARY = R
enable subcontractors to serve notice of his intention to exercise rights
to suspend/reduce rate of progress

> {ES KRR S RN B
enable subcontractors to request for direct payment of unpaid
adjudicated amount

€

34
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FEHEHE Key Features for the Implementation

(2) A7 /= On-site Promotion
TR H|ELIFFR List of construction subcontracts

Contract-Title’/'Number. | Name of‘Paying-Party. Name of Sub-contractor.

(undertaking ‘works) .

- rsg &R} Contact information

Employer.

(and-his-agent).

Main-Contractor -




FEIE# Key Features for the Implementation
(3) HFAZ L/ HA KI5

Direct payment of unpaid adjudicated amount

O ZrAlrg e PARISE 3 B a5 B B S Hgt R BV & S50E
Subcontractor claimant may request for direct payment from

the Employer to settle unpald adjudicated amount
v B TRAERT SRR N

Such rlght IS prowded In lieu of “‘Court enforcement’ under SOPL

v EFu DU s BT FIrE
Employer may make direct payment to the claimant

v B A SIS (B ST T RN B IEE 7 Al S 4IHY
JEATFREE ¥ D/UVFEI_J HIFEE
Each paying party along the chain are entitled to deduct the same

amount from each next tier (until the respondent)

lf
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FEFE Key Features for the Implementation
3) AFE TR AR

Direct payment of unpaid adjudicated amount

2 F Employer
7B O] L [a) 55 F i B Z X (TR R R & Z 7 ER
(! REEE Claimant may request the Employer to make direct payment
Main Contractor of the outstanding adjudicated amount

HIE
1st tier S/C

/8 7 HEATHIT 7 T W E 755 & t/ ¥ 2nd tier S/C

TR G HGAIBIENT B

Py e (& %7 Respondent)
Vi TABR f/_hffjﬁ:%:—bﬁf
Recovery of money by deduction from money owed K ‘ & BTN R x e :
down the chain, until the Respondent fails to pay the 7 FIE3rd tier S/IC

adjudicated amount (EBZE F5 Claimant)

U AE R B I8 XA X g HF1sERTIET - 5= F OB A P aa EIE% 17 7 H)E

Employer may make direct payment (full or part), if the Main Contractor fails to provide documentary proof within 28 days.

37



T+ 238 Key Features for the Implementation

(3) AL KA KTl B

Direct payment of un

paid adjudicated amount

O AR RA B FF R ZH R e SRS _
Submission required from the subcontractor claimant:
v RO AR R
Certified true copy of the adjudication decision

v HESSAH B 5 TAZY

1 BRI ERA BANY C5e LA F

Identify the work done to which the adjudicated amount relates
v mE ARG U E S

Written declaration

that the adjudicated amount has not been received

38



FEFE Key Features for the Implementation

3) B et KT 20 R

Dire

O 4R 8K I:

et

ct payment of un

pald adjudicated amount

E AR N R RN

A EHE RS

T -

Direct payment shall not be made if the Contractor provides
documentary proof of either the following within 28 days:

« BRI ARIE TG
Adjudicated amount has been fully paid by the respondent

o HERITEFEZ ST FERIE RaslE s sk El
Claimant has been satisfied with any payment as full settlement of
the adjudicated amount

39



FEFE Key Features for the Implementation
(3) AFEL T At KT 5 5

Direct payment of unpaid adjudicated amount

O WGERERN28 RN AFEEHI NMEERYEN
EEASEHERSAT -
Direct payment shall not be made if the Contractor provides

documentary proof of either the following within 28 days:
s HARABHEBORCLIIHLIRT]

Adjudication decision is no longer binding on the respondent

« BRESAIGHT  (EA—NLIET (EAAE SR CRESUFHE
a party along the chain of subcontracting (down to the subcontractor

respondent) is bankrupt / in liquidation

40



lf

T+ 238 Key Features for the Implementation

(3) AL KA KTl B

Direct payment of unpaid adjudicated amount
O BRI A S IR ROT v PUE R Al S 4IHI R 3R

HYmRER > 53

EH]HE H

18 B RS SR Bt R Y Sk

TR [E]

To ensure recover of money by deduction, the Employer may
direct pay part of the outstanding amount

41



FEFE I Key Features for the Implementation
(4) Kk 7EH5F% #72 Report on Contractor’s Performance

g 2 y
i te¢ PERFORMANCE
e R&quwam&n{ \i R IRTING
1) s&HIF TR H &4 1A — Poor rating in items related to
SRR FERER subcontracting in Section 6 (proposed)
Incorporate mandatory
subcontract conditions
2) A7 HlRE — Poor rating in items related to
Payment to sub-contractors subcontract payment (proposed)

at the first tier — Poor rating in items related to progress




FEIE Key Features for the Implementation
(5) 1L 7 & & # SHES 7

Simplified Mechanism on Selection of ANB

O #¥EFEgHTEOT RIS B R A E RS E _
DEVB shall establish the Administrative Register of ANBs

O fbfaE&EsSiEaERNESF
Selection of ANB is simplified by agreement through:

v EEYIP GRS B
Specify the agreed ANB In contract
v ER iR ’“ﬁ#ﬁi’fﬁj HAE 7 IR TR Hla s+

A HE TR R e 4 ERS ﬁf*/ﬂﬁmﬁﬁ
For subcontracts, default provision for “claimant-propose

respondent- -select” procedures In case the subcontract does not
specify an ANB

43
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Thank you!
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